CONTRACTOR GUIDE TO

IR35 REFORM
THE OFF-PAYROLL WORKING RULES

INTRODUCTION
IR35 is the common term for the Intermediaries Legislation, first
introduced in April 2000 with the aim to address tax avoidance
by individuals working in the role of an employee but through an
intermediary, such as a limited company.
Limited company contractors - otherwise known as personal
service companies (PSCs) - have been responsible for
determining their status and paying the relevant taxes up until
April 2017, when public sector contractors were subject to the
decisions of their end client. These rules have been extended to
the private sector from April 2021 (delayed from 2020 due to the
COVID-19 pandemic).
IR35 is a complicated piece of legislation, ultimately
differentiating a genuine business operation from those acting
as an employee of the end client. There are a number of tests
used to determine employment status for tax which have
been developed in historic case law, however these are open to
interpretation by contractors, end clients, HMRC, and the courts
alike, creating confusion and uncertainty with its application.
Despite the change to the administration of the rules, the IR35
legislation itself remains unchanged.
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IR35 REFORM
WHAT ARE THE OFF-PAYROLL WORKING RULES?
The off-payroll rules place the responsibility for determining the IR35 status of an
engagement, on the hiring organisation, where that organisation is a public sector body
(applicable from 6th April 2017) or a medium-large business in the private sector (as of 6th
April 2021) and will be applied to all services provided on or after this date, regardless of
when the contract started.
Private sector businesses* are responsible for determining the IR35 status of all of their
off-payroll workers, whilst the fee-payer (the business which directly pays the contractor
business - usually a recruitment agency) is responsible for deducting the relevant tax
and National Insurance contributions before making payment. There are now two rules in
operation depending on who your client is:
FOR SMALL PRIVATE SECTOR
CLIENTS

Contractors are responsible for
determining their employment
status under the IR35 rules and
paying the relevant tax and
National Insurance

FOR PUBLIC SECTOR AND MEDIUM-LARGE
PRIVATE SECTOR CLIENTS

End clients are responsible for
determining the employment
status of their contractors under
the IR35 rules

The fee-payer is responsible for
deducting the relevant tax and
National Insurance contributions at
source. Depending on the contractual
chain, this would usually fall to either
the client or recruitment agency
*Private sector hiring organisations classed as small as per the Companies Act 2006 are
exempt from applying the off-payroll rules. Contractors engaged by a small client will need
to consider IR35 and make the necessary deductions themselves.
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HOW SHOULD THE RULES WORK IN
PRACTICE?
1. ROLE IS ADVERTISED WITH PRELIMINARY STATUS
Many organisations now advertise their available roles with an
expected IR35 status. Whilst not concrete, and usually based on
high-level policy decisions such as whether they would allow a
substitute, it can help manage expectations when choosing a new
role.

2. CLIENT ASSESSES STATUS
Before commencing the contract, your client will assess your
status. Reasonable care must be taken - see HMRC guidance.
Clients will usually utilise HMRC’s CEST (Check Employment Status
for Tax) tool or a third party like Qdos. In some circumstances
however, the status will be determined on limited factors such as
the role as opposed to you as an individual.

3. STATUS DETERMINATION STATEMENT IS PROVIDED
Before commencing the contract, end clients must provide you
with a ‘status determination statement’, which says whether or
not they believe IR35 applies as well as why. This will also be passed
along the supply chain to the fee-payer. Until such time as your
client provides this to you, the client will be considered to have
failed in their obligations and will therefore be liable for any taxes
due.

4. FEE-PAYER MAKES ANY NECESSARY DEDUCTIONS
Upon receiving the determination statement, if the result is that
you are inside IR35 (considered employed for tax purposes),
your fee-payer (usually recruitment agency) will become your
‘deemed employer’ and will be required to deduct the relevant
tax and national insurance contributions before paying you.
Some agencies /clients choose not to engage in this manner and
instead require contractors to engage via an umbrella company or
alternative arrangement due to payroll complications.
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Q: WILL HMRC INVESTIGATE INTO PREVIOUS TAX
YEARS IF MY CLIENT CHANGES MY STATUS?
A: HMRC has specifically stated that they “will not carry
out targeted campaigns into previous years when
individuals start paying employment taxes under
IR35 for the first time”.
We did however receive reports of a few isolated
cases in the public sector, and in light of 2019’s GSK
compliance activity* we would advise to be cautious
and ensure you have evidence of your due diligence in
ascertaining your status prior to April 2021.

DISAGREEING WITH A DECISION: THE CLIENT-LED DISAGREEMENT PROCESS
Whilst contractors could previously challenge HMRC’s IR35 determinations via an ADR
(Alternative Dispute Resolution) or IR35 tribunal, with the new rules, HMRC have tasked
this to the end clients.
If a contractor or fee-payer disagrees with an IR35 decision, they can raise this directly
with the end client who will have 45 days to consider and respond, providing the reasons
behind the result.
If the end client fails to do this, they will then become the fee-payer, meaning the IR35
liability will transfer to them, assuming they don’t carry it already, however giving the end
client this power will unlikely result in impartial decision-making and puts the complete
onus of IR35 status into the hands of organisations who have little to no experience of
IR35 nor in applying case law.
If you still disagree with a decision, HMRC point towards using existing Self-Assessment
and National Insurance processes to claim overpaid tax as a result of an incorrect
determination. HMRC plan to clearly signpost to these processes in the guidance.

*A reported 1,500 past and present contractors of pharmaceutical giant GlaxoSmithKline were issued letters by HMRC in
late August 2019 stating that they were believed to be inside IR35, and must provide proof to dispute this or pay the relevant
deemed direct payment by a September deadline.
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WHAT HAPPENS IF I AM DETERMINED
INSIDE IR35 BY MY CLIENT?
If you are determined as inside IR35 (i.e. employed for tax purposes), your client /fee-payer
will usually take one of the following approaches:

1. Deduct the relevant tax and National Insurance contributions from your fee
(net of VAT) before making payment to your PSC and absorb the cost of the
Employers National Insurance and Apprenticeship Levy (or pass this cost back
to the client).
2. Deduct the relevant tax and National Insurance contributions from your fee
(net of VAT) before making payment to your PSC but adjust your rates to take
into account the cost of the Employers National Insurance and Apprenticeship
Levy paid by the fee-payer.
3. Require you to engage via an umbrella company (which may be specific to
their preferred suppliers).
4. Require you to engage as a permanent staff member of the client, or a
temporary agency worker (employed by the fee-payer).

How your client /fee-payer will engage you when inside IR35 is usually a decision made at
policy-level and therefore you should look to identify this when engaging in a new role.

Q: WHAT IF I HAVE MULTIPLE CONTRACTS WITH
DIFFERENT CLIENTS?
A: Each engagement is assessed individually, so you
could be outside IR35 for one contract, and inside
IR35 for another.
You can also maintain your PSC so can be paid
via your PSC for one engagement, but be paid via
an umbrella company or employed for another as
required.
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EXPENSES AND OTHER PAYMENT DEDUCTIONS WHEN PAID VIA PSC
You will no longer be entitled to the 5% expense allowance previously provided when
calculating a deemed direct payment (the payment for tax and NI made at the end of the
tax year for inside IR35 engagements). You also cannot claim for any expenses relating to
travel and subsistence when operating inside IR35.
Your client /fee-payer will not be required to take into account student financing nor pension
contributions when deducting taxes from your fee.

Q: IF I AM INSIDE IR35, AM I ENTITLED TO HOLIDAY
AND SICK PAY?
A: A major flaw in the rules is that you only become
employed for tax purposes, not for rights such
as these. You could attempt to claim for them
via an employment tribunal however you are not
automatically entitled to any employment benefits.

ACCOUNTING FOR DOUBLE TAXATION WHEN PAID VIA PSC
If being paid via your PSC but with income tax and National Insurance deducted, you will
need to take this into account when calculating your other taxes.
Where you have multiple contracts with different IR35 statuses for the tax year, you will
need to calculate this accordingly as well. Please see below example for how this is done.

Example
You are inside IR35 for a 3 month contract during the tax year*. You invoiced your
client a total of £20,000 + £4,000 VAT. Your client deducted £2,738 in tax and NI at
source. You received £17,262 + £4,000 VAT.
You also had a 6 month contract in the tax year which was deemed outside IR35. You
invoiced your client a total of £40,000 + £8,000 VAT. You received £40,000 + £8,000
VAT.
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CORPORATION TAX
You will need to deduct the inside IR35 income when calculating your profits so that
Corporation Tax is not applied on this amount.
Your Corporation Tax will be calculated based on the £40,000 of income at 19% =
£7,600.

TAX ON DIVIDENDS
No further tax is paid on income which has already had income tax and NICs
deducted by the fee-payer.
From the above scenario, you do not pay any further personal tax on the £17,262
regardless of whether this amount is paid as salary or dividends.
If you were to draw the remaining £40,000 of income in dividends, you will pay £5,350
of dividend tax on this amount only.
*We have used 2021/22 tax rates for this calculation. All figures are rounded to the nearest pound.

Q: HOW DO I ACCOUNT FOR PENSION
CONTRIBUTIONS?
A: You would still deduct any employer pension
contributions from your business profits, reducing
your Corporation Tax bill.
Where tax relief cannot be claimed at source because
tax and NI has already been deducted by the feepayer, you can claim this via your Self-Assessment
Tax Return.
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OVERSEAS ARRANGEMENTS
One of the most common queries we are asked is around what happens if the contractor,
fee-payer, or client are based overseas.

IF THE CLIENT IS BASED ‘WHOLLY OVERSEAS’

PSC
AGENCY

CLIENT

In this respect, the legislation is relatively clear. Where
the end user is based wholly overseas, the rules state
that the off-payroll rules do not apply. The end client
does not need to determine IR35 status and the
responsibility of determining IR35 status will pass
back to you as the contractor.
To be considered ‘wholly overseas’, the company must
not be UK resident (e.g. incorporated in the UK) or
have a UK permanent establishment (e.g. a branch or
office in the UK).

IF THE CONTRACTOR PERFORMS SERVICES OVERSEAS
OR A NON-UK PSC PROVIDES SERVICES IN THE UK
The relevancy of the IR35 rules will depend on your tax
residency as the contractor performing the services.
If you are a UK resident for tax purposes, IR35 may apply
and you will need to consider the contractual chain as
above to determine whether yourself or the client need
to make the IR35 determination.

PSC

CLIENT

If you are a non-UK resident providing services in the
UK, there may still be a tax liability depending on your
specific circumstances.
See https://www.gov.uk/government /publications /rdr3statutory-residence-test-srt for more information on tax
residency.
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CAN CONTRACTORS JOIN FORCES TO
AVOID THE NEW RULES?
Many contractors have considered closing their business and collaborating with other
contractors to ‘club together’, forming new companies to get around the off-payroll rules.
We stress that attempting to avoid a tax avoidance measure is unadvisable and this will not
enable contractors to achieve the desired outcome.

IR35 applies if:
•
•
•

a worker (or their family), control more than 5% of the ordinary share capital
of the Personal Service Company; OR
a worker (or their family) are entitled to receive more than 5% of any
dividends from the Personal Service Company: OR
a worker receives, or could receive, payments or benefits from their company
which are not salary but could reasonably be taken to represent payment for
services they provide to clients.

While there is no clear definition of a Personal Service Company (PSC), which
HMRC often use to their advantage, this can be loosely defined as:
•
•

a company that predominantly sells the services of an individual, or small
group of individuals, and
the individual(s) providing the services are also owners /directors of the
company.

If a group of PSCs came together to form a new business this will not avoid IR35 and it will
still need to be a consideration for each contractor working within the new company - IR35
could still apply to each worker.
Therefore, simply pulling together to form a new business will not avoid IR35.
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Whilst having numerous contractors working within the same company will not
automatically deem the company to be outside of IR35, it will come with its benefits. This
arrangement will demonstrate the business has numerous income streams and doesn’t rely
on one individual. It would show the company can carry out contracts concurrently and
that services are not exclusive. It will also help to demonstrate that substitution may be
logistically possible; a key pointer toward being outside of IR35.

If, however, a PSC were to become a Managed Service Provider (MSP) and any services
provided were genuinely an ‘outsourced’ or ‘contracted out’ service, the responsibility for
IR35 will rest with the MSP rather than the ultimate client.

PSC

MSP

A client requires a new IT security system to
be installed. PSC Limited sends an individual,
James, to undertake the services from the
client site for a fee of £250 per day. IR35
must be considered as James is providing the
services personally.

A client requires a new IT security system to
be installed. MSP Limited agree to create such
a system for a fee of £200k over a 6-month
period. MSP Limited create the new system
whilst bearing all cost and risk; the client has
no bearing over which, or how many, workers
deliver the project. As it is fully contracted out,
the responsibility for IR35 will rest with MSP
Limited.

Q: DOES IR35 APPLY IF I AM CONTRACTED VIA A
CONSULTANCY BUSINESS?
A: If you are contracted via your PSC to a consultancy
business and it is a genuinely outsourced service,
IR35 may still apply but the consultancy business
will be considered the end client for determining
your status in this case. If they are classed as a small
business, then you will maintain responsibility for
your status, regardless of the size of the ultimate end
user.
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FOUR TIPS FOR AVOIDING TAX
AVOIDANCE SCHEMES
With the threat of IR35 growing as a result of recent and incoming reforms, there seems
to have been a rise in the number of firms promising contractors simple solutions and easy
workarounds to the changes. You don’t have to look too far to come across one of these
schemes, which is often promoted by the provider on search engines.
The old adage, ‘if it sounds too good to be true it usually is’ has never been more accurate
with regards to these questionable schemes that are designed to maximise tax efficiency.
And as we’ve seen with the Loan Charge, even if the Government isn’t paying attention to
them right now, HMRC has no problem probing them a number of years down the line.
Therefore, it goes without saying that any arrangement a contractor enters into with a view
to operating tax efficiently, has to be compliant. You only have to look at the devastating
impact of the Loan Charge to realise that being pursued by an increasingly aggressive
HMRC can take its toll, financially and emotionally speaking.
However, there are several clear warning signs to look out for when shopping for IR35
solutions. To help you make a well-informed choice, we’ve highlighted a number of the
things you should consider.

1.
2.

UNREALISTIC TAKE-HOME PERCENTAGES
Keeping up to 90% of your earnings after tax and operating compliantly
is unachievable, irrespective of whether you work outside IR35 or not.
The companies that say they enable this could well be bending the rules.
Assuming they aren’t (and the likelihood is they are) there’s nothing to say
that HMRC won’t inspect their activity in years to come - which has been
the case with the arrival of the Loan Charge.

OVERPROMISING AND GUARANTEES
With the right IR35 advice contractors can be very confident in their IR35
status. But it’s dangerous territory for any tax advisor or so-called expert to
guarantee compliance. For one, the IR35 legislation is incredibly subjective.
Other terms, such as ‘QC approved’ are occasionally used as selling points on
the websites of these companies. They use it as a mark of trust. However, as
Qdos CEO, Seb Maley, explained in The Sunday Times: “Even if a QC’s opinion
was given, it does not mean HMRC cannot challenge it.”
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3.

LACK OF COMPANY INFORMATION
A number of promoters of tax avoidance schemes give limited, if any,
company information on their website. You’d be wise to do your research to
make sure the business is legitimate and can be trusted before asking for
their help. Do not necessarily be swayed by TrustPilot scores or reviews from
other contractors either. They might have bought into these schemes not
knowing that they aren’t compliant.
All too often, these kinds of companies close down and disappear the
moment HMRC starts looking into their activity. Again, the Loan Charge is
an obvious example of this. It has left contractors with enormous tax bills to
pay. Many promoters of these services, however, are nowhere to be seen.
A number of tax avoidance schemes aren’t based in the UK either. So it’s
worth checking to see where their registered office is located. For example, a
large portion of the promoters of disguised remuneration schemes operated
from The Isle of Man for tax purposes.

4.

CONVOLUTED PAYMENT PROCESSES
A promoter of a tax avoidance scheme might, for example, pay you in loans
or via offshore trusts that are sold on the basis that income tax and national
insurance contributions do not need to be settled. This in itself is a clear
warning sign of a disguised remuneration scheme. In fact, contractors should
be suspicious about complicated payment processes and elaborate and
vague descriptions of the way a scheme actually works.
While the majority of tax professionals are credible, honest and operate
within the law, there are inevitably businesses looking to take advantage of
the confusing IR35 climate. And it’s unlikely that HMRC will be sympathetic
towards contractors who have bought into these schemes mistakenly either.
When looking to settle tax avoidance cases, history suggests HMRC will
take what it considers the path of least resistance, which it clearly views as
contractors.
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3 THINGS YOU CAN DO AS A
CONTRACTOR
As of 6th April 2021, you will no longer be responsible for determining your IR35 status unless
you are engaged by a company classed as small according to the Companies Act 2006.
Contractors found to fall inside of IR35 will be required to have PAYE and NICs deducted
at source from their income – the responsibility of this will fall to the fee-payer which will
usually be the end client business or the recruitment agency depending on the contractual
chain.
Due to the nature of the rules, there is very little that contractors can do, however there are
steps you can take to ease the process as best you can:

WHAT YOU CAN DO

1.

Choose contracts based on the indicative status
With increasing agencies and clients advertising roles with an indication
as to the likely IR35 status, you can choose to take roles which are outside
IR35. Where this isn’t provided, speak with the agency or client about
how they intend to assess your status, and make an informed decision.

2.

Understand your rights and minimum contract rates
Reading this guide is a great start to understanding the off-payroll rules
and what to expect. You should also identify, if your role is inside IR35,
what is the minimum day rate you would accept when looking for roles?
Would you be willing to engage via an umbrella company?

3.

Review your status and maintain a record of evidence
You will still be liable for any taxes prior to 6th April 2021. It is important
to ensure you continue your due diligence and maintain a record. You
may need this should HMRC open an enquiry into previous years or to
dispute a change in your status.
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WHAT ARE QDOS DOING?
Qdos has worked with over 2,200 clients and recruitment agencies over the past few years,
helping them prepare for IR35 reform, and provided over 9,000 contractors with fair and
compliant determinations at a 91% outside-IR35 result rate in this time.
We continue to advise businesses on the importance of being able to make or contribute
to well-informed and ultimately accurate IR35 assessments which allow contractors to
continue working outside the scope of the legislation where relevant.

•

Having handled over 1,600 IR35 cases, we are making the point to end-clients and
agencies that to blanketly place contractors inside the legislation would be a huge
mistake. We stress the importance of making IR35 determinations on a case-by-case
basis. While blanket decisions are not compliant, role-based decisions are (according to
HMRC). Regardless of this, in our experience, by not assessing contractors individually,
end clients run the risk of making mistakes and so role assessments should be followed
by an assessment of the worker.

•

Many end clients and agencies do not realise that CEST is not mandatory. When working
with these parties, we outline the importance of not relying on an answer the tool
provides.

•

As part of the IR35 decision-making process, we ensure each contractor has their IR35
status reviewed thoroughly by one of our experts, using our own Status Review tool which
we developed for the public sector back in 2017. We are encouraging the use of this
tool by clients and agencies which puts you as the contractor at the forefront of IR35
decisions, ensures expert assessments are still made, and automatically ensures you are
provided with the required status determination statement.

•

With our help, private sector firms are dedicating resource to IR35. Qdos is training
relevant HR teams on IR35 to ensure that these companies understand the legislation
along with the importance of making well-informed status decisions.
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Whilst Qdos Contractor is well known for providing contractor insurance policies,
it all began for Qdos as a tax consultancy business, specialising in the IR35
legislation. Over the years we have successfully defended over 1,600 IR35 enquiries,
saving contractors an estimated £35million in tax.
Today we review over 2,000 engagements a month for IR35 compliance, provide
over 15,000 contractors with IR35 insurance protection, and provide countless
hours of IR35 advice and consultancy each week.
We have extended these services to the recruitment agencies and public sector
businesses which have acquired the responsibilities previously held by the
contractor, providing an independent service that equips every party in the supply
chain with a fair and trusted approach to IR35 assessment.

CONTACT US
0116 269 0999
freelancer@qdoscontractor.com

