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IR35 is a UK tax legislation which aims 
to close a loophole in the tax system 
whereby workers could pay less tax than 
an employee, by setting up a limited 
company.

Where an individual is providing business 
services to a client via their own limited 
company, but the relationship is more like that 
of an employer and employee, the individual 
would be considered a ‘deemed employee’ of 
their client, and subject to the appropriate tax.

WHAT IS IR35?

The term ‘IR35’ refers to the Intermediaries 
Legislation and forms Chapter 8 Part 2 of the 
Income Tax (Earnings and Pensions) Act 2003 
(‘ITEPA’).

IR35 was the name of the press release from 
the then Inland Revenue which announced the 
legislation introduced in 2000 and has become the 
common term to refer to the legislation.

WHO DOES IR35 APPLY TO?

The IR35 legislation impacts UK personal service 
companies (PSCs) which can broadly be appreciated as 
limited companies which have a sole or majority director/
shareholder who also provides the services of the company.

The legislation does not apply to sole traders; however 
employment status remains a consideration.

3



WHAT IS IR35?

WHAT IS IR35 STATUS AND WHAT DOES IT 
MEAN?

IR35 status is the equivalent of employment 
status, but specifically in relation to the IR35 
legislation.

Whilst employment status has wider application 
(for sole traders as an example), the terms 
“IR35 status” and “employment status” are 
often used interchangeably.

Your IR35 status will determine the tax you must 
pay but does not impact employment rights.

There are two types of status when it comes to 
IR35:

1
Self-employed for tax purposes 
(Outside IR35)

You are providing business services like a true 
business-to-business relationship.

You can pay yourself tax efficiently through a  
mixture of salary and dividends.

Employed for tax purposes
(Inside IR35)

You are providing services in a way which is 
similar to an employee of your end client.

You are required to pay tax at the same rate 
as an employee in the same tax bracket.

You are not however entitled to any 
employment rights such as holiday and sick 
pay.
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WHAT IS IR35?

WHY IS IR35 COMPLIANCE IMPORTANT?

Whilst IR35 targets disguised employees, the 
legislation can often impact those genuinely 
providing a business-to-business service.

This is due to the subjective and holistic nature 
of applying the rules. There is no definitive 
checklist.

Contractors who are working ‘inside IR35’ will 
have to pay tax at the equivalent rate to a 
permanent employee, which is more than likely 
higher than when working ‘outside IR35’ i.e. as a 
genuine business.

At the same time, inside-IR35 contractors are 
not entitled to the same employment benefits 
as employees, such as holiday entitlement 
and sick pay, and so face the same tax as 
their employed counterparts with none of the 
benefits.

THE COST OF GETTING IT WRONG

If you determine your status to be ‘outside IR35’ but 
HMRC disagree with you, you may be required to 
pay back the unpaid tax, plus interest and penalties.

This only applies if you are a contractor providing 
services to a small company in the private sector 
from 6th April 2021. See following page for more 
information.

Being ‘caught’ by IR35 in this way can have huge 
financial consequences as HMRC have the power 
to investigate retrospectively up to six years, and 
comes with the headache of an often lengthy 
investigation.

Watch John’s experience of an IR35 enquiry 

TAKE HOME PAY IS 
TYPICALLY 17-18% LESS 
WHEN WORKING INSIDE 

IR35 VS OUTSIDE IR35
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WHAT IS OFF-PAYROLL WORKING?

Since 6th April 2017 in the public sector and 6th 
April 2021 in the private sector, the application 
of IR35 changed with the addition of Chapter 10 
into Part 2 ITEPA 2003.

Chapter 10 (referred to as the off-payroll 
working rules (OPW) or IR35 reform) passed 
the responsibility of determining IR35 status 
to the end client. Tax deductions and payment 
to HMRC also became the responsibility of the 
‘fee-payer’ in the supply chain.

The fee-payer is the party in a supply chain 
which directly pays the contractor’s fee, usually 
a recruitment agency or the end client.

Contractors therefore were at the mercy of their 
clients’ often risk-averse decisions and in some 
cases; prohibited hiring of PSCs.

Contractors engaged by these organisations do 
not hold liability for their status and associated 
tax payments for services provided from 
6th April 2017 if the client is a public sector 
organisation, and 6th April 2021 if the client is a 
medium-large private sector organisation.

This guide focuses on Chapter 8 in which 
contractors are responsible for their status and 
liable for incorrect decisions.

For more information on OPW, click here to 
download IR35 Reform for Contractors

2017 2021
Contractors are responsible for IR35 status

2000

Only contractors engaged by private 
sector companies are responsible for 
their IR35 status between 6th April 

2017 and 5th April 2021

Only contractors working 
with a small private sector 
company are responsible 

for IR35 from 6th April 2021
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HOW TO DETERMINE STATUS

THE IR35 STATUS TESTS

IR35 is based on historic case law, meaning that 
each tribunal ruling adds to the criteria.

Status requires a holistic view of the whole 
picture i.e. assessing overall whether the 
engagement is more like employment or more 
like a business relationship.

There are three overarching tests which help 
decide whether an engagement is inside or 
outside IR35;

01
PERSONAL SERVICE / RIGHT 
OF SUBSTITUTION

02
RIGHT OF CONTROL

03
MUTUALITY OF OBLIGATIONS

The right of substitution means that a 
contract should not be based solely on 
you providing the work personally.

As a business, you should be entitled 
to provide a substitute worker to 
undertake all or part of a contract 
you have secured. Your company 
would maintain responsibility for the 
contract, substitute worker, and their 
payment.

If your client would not accept a 
suitable substitute worker to deliver 
your company’s services on your 
behalf, this could point towards 
employment.

It is the right to provide a substitute 
which is crucial here. Working as a 
contractor, particularly a specialist, 
may mean that you don’t have 
substitutes waiting in the wings. It is 
most important however that your 
client could not unreasonably reject a 
substitute if presented.

As a contracted specialist, you should 
have a reasonable degree of control 
over your methods of work, as well 
as where and when you deliver the 
services.

As with the right of substitution, it is 
the right which is crucial. Your client 
should not have any undue right to 
control how you deliver your services.

As a contracted business, there should 
not be any expectation of further 
work, and the client should not be 
expected to provide it. 

A clear start and end date to each 
contract and contract renewal is 
essential. You should also not be 
moved from task to task during the 
engagement.
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HOW TO DETERMINE STATUS

FINANCIAL RISK

Any faults or work deemed unsatisfactory 
should be rectified on your own time and at 
your own cost. This may be referred to in your 
written contract as ‘remedial work’.

INSURANCE

As an independent business you should carry 
your own business insurances (Professional 
Indemnity, Public Liability). These are 
commonly stipulated if you are working 
through an agency and it’s important to 
ensure that you hold the required levels of 
cover to demonstrate that the written terms 
of your contract hold true in reality.

Further tests to consider include;

NON-EXCLUSIVITY

At no point in your contract should you be 
prevented from providing services to other 
clients. It is helpful if there is a clause in 
your contract stating that you are able to 
carry out concurrent work. Having multiple 
contracts can be a positive indicator towards 
self-employment.

EQUIPMENT

You should find in your contract that it 
specifies provision of your own equipment 
necessary for the provision of the services. 
For certain projects however, this may not 
be possible. Despite this, having this kind of 
clause included within your contract would be 
beneficial.
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HOW TO DETERMINE STATUS

HOW TO APPLY THE STATUS TESTS

When determining if the overall relationship 
is inside or outside IR35, you should look at 
both your written contractual agreement and 
your day-to-day working practices with the 
established tests in mind.

Your written agreement should mirror your 
working practices. If it does and demonstrates 
self-employment, you may be able to shut 
down an enquiry early on.

Your working practices are however most 
important and will be given the most scrutiny. 
This is how you operate within your end 
client’s organisation and the reality of your 
arrangement.

For more information on Qdos 
assessment services, click here to visit

 IR35 Contract Reviews

IR35 CONTRACT 
ASSESSMENT

Get an expert opinion 
on whether the written 
terms of your contract 
are pointing towards 
employment or self-
employment.

Includes:
• Our expert opinion of 

your status
• Recommendations to 

bolster your position
• Written report to 

evidence your position

ASSESS YOUR STATUS
WITHOUT THE HEADACHE

FULL IR35
CONTRACT REVIEW

For a robust assessment 
of your status, get an 
expert opinion of your 
IR35 status based on both 
the written terms and 
your working practices.

Includes:
• Our expert opinion of 

your status
• Recommendations to 

bolster your position
• Working practices 

assessment
• Detailed clause-by-

clause report 
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YOUR IR35 STATUS IN PRACTICE

WHAT TO DO IF YOU ARE INSIDE IR35

If, following your assessment, you find yourself 
to be employed for tax purposes (inside IR35), 
you will need to pay Income Tax and National 
Insurance on the applicable income.

This amount, referred to as a ‘deemed 
payment’, is paid at the end of the tax year via 
Full Payment Submission to HMRC.

HOW TO CALCULATE THE DEEMED 
PAYMENT

Starting with the total applicable income;

1. Add any direct payments received directly 
from the client (not via your PSC)

2. Deduct relevant allowable expenses, 
capital allowances, and pension payments

3. Deduct Employers NICs

4. Deduct any salary and benefits already 
paid on salary and benefits

5. Calculate Employers NICs on the remaining 
amount and pay to HMRC

6. Deduct this payment to arrive at a figure 
on which to calculate the Income Tax and 
Employee’s National Insurance to pay.
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YOUR IR35 STATUS IN PRACTICE

WHAT TO DO IF YOU ARE OUTSIDE IR35

If, following your assessment, you find yourself 
to be self-employed for tax purposes (outside 
IR35), you can continue to operate as normal 
paying yourself tax efficiently through salary 
and dividends.

You will need to maintain a record of your 
assessment, along with any supporting 
documentation which may help evidence your 
position in the event of a HMRC enquiry.

WHAT HAPPENS IN AN ENQUIRY

Should they choose to do so, HMRC may open 
an enquiry into your accounts with the aim 
of checking your compliance with the IR35 
legislation.

Enquiries begin with a letter typically 
requesting the following for a specified 
accounting period;

• copies of written contracts
• details of the relevant end clients and/or 

agencies
• a description of the services provided
• your opinion on whether or not the IR35 

legislation applies
• any evidence to support your conclusion

If satisfied with your response, the enquiry 
will likely be closed. Otherwise, HMRC will 
require further information, request meetings 
with your end clients, and ultimately come to 
a decision as to whether or not IR35 should 
have been applied.
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YOUR IR35 STATUS IN PRACTICE

If it is determined that IR35 applies, HMRC 
will raise an assessment for the tax, National 
Insurance contributions, interest, and any 
penalties found owing, which could go into 
the thousands.

You can still appeal the decision. The two 
most common methods used are;

1. Alternative Dispute Resolution (ADR) 
whereby an independent inspector will review 
your case

2. Tax Tribunal where you can appeal the 
decision through the courts (usually used only 
if the ADR process is not successful and you 
have a strong case)

Click here for more information and 
alternative methods for appealing a 
decision.

Successfully handling an IR35 enquiry can 
be both difficult and daunting. We always 
recommend contractors engage an IR35 
specialist like Qdos to assist. This can be 
done on a per-hour consultancy basis or you 
can take out insurance to cover both your 
representation costs and liabilities.

TAX ENQUIRY 
INSURANCE

Get the support you need 
to handle a HMRC enquiry 
effectively.

Includes:
• £50k defence costs
• Expert representation 

throughout
• An IR35 Contract 

Assessment
• Retrospective tax years 

covered

PROTECT YOUR BUSINESS 
AGAINST IR35

TAX LIABILITY 
INSURANCE

Ensure complete protection 
against the grey areas of 
IR35.

Includes:
• Tax Enquiry Insurance
• £25k-£250k cover for 

liabilities, penalties, and 
interest

• Unlimited IR35 Contract 
Assessments

For more information on Qdos 
IR35 insurance policies visit

 IR35 Insurance
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Qdos are the UK’s 
leading IR35 experts and 
contractor insurance 
specialists

We don’t just talk about IR35, we live it.

We have successfully defended over 1,600 IR35 enquiries 
saving contractors an estimated £35million in tax, 
completed over 150,000 status assessments, and 
supported over 2,800 organisations through the off-
payroll reform.

Get in touch to find out how we can help you with IR35.

20222022

GET IN TOUCH

0116 269 0999

freelancer@qdoscontractor.com
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